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_Crltlcs take aim at new bankruptcy law

Amendments lauded for thew new worker wage protectlon plan but some say even that part is too weak

- BY RICHARD BLACKWELL

Canada's updated federal
bankruptcy law, hastily passed
by the Senate in-mid-Decem-
“ber without comprehensive

. hearings, has raised'the ire of
| Iative reform task force for -

some lawyers in the field who-

_say it has serious flaws.” -

- . The new law has been laud-
ed by the Conservative govern—
ment mainly for provisions
that ensure workers who ate
caught i the crossfire of a
bankruptey can collect their fi-
nal paycheques.-

But other parts of the com-
plex law have drawn crificism
from those whe will have to. -
put it into practice onee it

comes mto force
While there aré clearly | some

‘| ‘major advances in the new . -

law, “on balance I'm not happy

___vnth it,” said Robert Klotz, a
bankruptey lawyer in Toronto.

Mz, Klotz has been on a Jegis-

three years; has helped draft -
reports on the reforms and has

‘advised the government on’
the amendments package. But .

still, he,said, “I Have a negative

| attitude towards it.”

Ohe reform that just isn't as

.| good as it could be, he said, is

the change in the way register-
ed retirement savings plans

(RRSPs) and registered retire- -
inent ihcome funds (RRIFs)

afe handled i m personal bank
‘| ruptey cases.

The new law says money in-
dividuals hold in ahy register-

ed atcounts are off limits to

"| creditors if the account holder .
goes bankrupt. An excéption is.
made if the money wag put in-,
to the account less than a year :

" before the bankruptcy

. This new measure will set a’
common standatd dcross the

country, where provincial
bankruptcy rules regarding

RRSPs now vary dramatically;

According to M. Kiotz, thete
isa huge loophole, in ‘that peo-

| ple in bankriiptey can with--

draw all they want from their

- | RRSPs as soon as their bank: - |

| Key changes

. The creation of the Wage Earper
‘Protection Program, a fund that

will pay up to $3,000 of wages

when a vworker's employer goes -
‘ bankrupt :

....................................................

: lnterrrn recaivers will no Ionger

be liable for pensions and other
labour costs if they try to keep
the cornpany as a going concern.

Specrfrc criferia have been :

‘ establrshed fur “debfot in

possessmn " finanding, fo

| encourage leriding to compahles
.that are herng restructured

| Al RRSPs will be off limits to

creditors, as longas
coniributions were made a year
or moré before bankruptcy

A bankrupt |nd|vrdual [ student

loans will not be forgiven unless
he or she has been out of school
for seven years or more -

lndlvrduals cannot have thEIr
bankruptcy avtomatically dis- . .

charged without a court hearing
‘| if they have tax Irablirtres al:ove a

certain threshold.
1 Richard Blac]alrell :

tptey is discharged. The law
should have forced atiyone in
bankriptcy to keep the motey
in the registered plan until re-
fireinent, he said.

‘While many banktuptcy law- -

yers are mote positive about
the new law than Mr. Kloiz, .
even those who support it ac-
knowledge theré are flaws.
“There aré a number of mat- -

ters that need to be fixed,” said.

Alan Spergel, chaitman of the
Canadian Association of Insol-
vetigy and Restructuring Pro-
fessionals. “Thieie’s an awiul

lot that'’s good in the bill; Tbut] -

there are still some matters -
that need to be cleated up.” -
33 SEE "BANKRUPTCY * PAGE 2
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New student loan, RRSP rules criticized

% Most of the glitches
}} are technical, he said,
& althongh the associa-
tion would like o see one par-
ticular provision changed: the
section of the new law that
says student loans will nct be
forgiven when an individual
goes bankrupt, unless the per-
son graduated more than se-
ven years age. That time frame
should be cut to two years, Mr,
Spergel said,

One key reason there gre still
problems Wlth the bankruptey
legislation is that its progress..
thra'ugh Parliament has tzken

" Anendments to the Bank
ruptey and Insolvency Act and
the Companies’ Creditors Ar-
rangament Act were inftially
passed in 2005 by former
prime minister-Paul Martin’s
Liberals. But with an electicn
pending, the government
agreed not to proclaim the law
until the Senate could study it

When the Conservatives
tock power, they intreduced a
whole slew of amendments to

the amendments, fixing many

problems that had cropped up.

Now, with an election pend-
Ing again, the Senate has -
agreed to forgo hearings for
now and let the amendments
be preclaimed, in order to en-
sure the law really gets imple-
mented this time. Hearings
and possible further amend-
ments will happen next year.

- It's not clear yet when the new
law will come into effect.

No one wants the bill to die
on the crder paper, mainly be-
cause of the highly papular
changes that will help workers
whose employers go bankrupt.

This Wage Earner Protection
Program (WEPP) setsup a
fund that will replenish up o
$3,000 of wages and vacaticn
pay that are in limbo after a -
bankruptcy.

All parties have supported
WEPD as a needed reform, as
has the lebour movement.

. Still, even it draws some crit-
icism. Janis Sarra, a law profes-
sor at the University of British
Columbia, says WEPP is “a
very limited reform measure,”

Robert Klotz, a Tordnto bankruptcy lawyer, says the new bankrupicy rule :

mainly because of the $3,000
maximum payment. Many
other countries allow larger
payouts, she says, mcludmg
the U.8, where the maxiimum
is $10,000 (U.8.) per em-
ployee. “We come near the
bottom globally,” Prof. Sarra
said.

On balarce, the changes 1o
the act are important and val-
uable, and “the fundamentals
have already been fixed,” said
Senator Yoine Goldstein, a
bankruptey lawyer and a
member of the Senate com-
mittee that examined the bill.

Getting it passed outweighed
any technical congerns, which
can be dealt with later after
the Senate hearings are com-
pleted, he said. “We've got the
best of bath worlds. We've got
a statute in place .., and we've
got the hearings that [many
people] wanted.”

Bankruptcies across the country

The total number of msnlvénués ’

in Canada was up slightly in the
first three quarters of 2007, main-
ly because of a worsening situ-
atiop ameng individuals in
Ontario and Quabec,

The siatistics, which lnclude
both bankruptcies and proposals
far reorganizing debts, show con-
somer and business insolvencies

hitting 82,072 acress the couniry .

in the nine months to Sept. 3o,

_up 2 per cent frem the same peri-

od in the previous year.
Business jnsolyencies are ac-

! fually down almest 7 per cent

across the country, while con-
sumer Insolvencies are up 2.7 per
cent,

In Quebec, both consumer and
business insalvencies were up
year over year. In Ontario, only
consumer inselvencies rose, but

lnsol\{gncies in the_ first ni(ie ménihs of 2007 .

by & substantial 9.1 per cent.

in every other region of the
country, both consumer and busi-
ness insolvencies fell.

Toronto bankrupicy lawyer

"Robert Kotz said things have -
been fairly quiet recently onthe -

corpurate fmnt buf on the con-
sumer side “we’re gritting our

‘teeth and Wafchang the |nterest

rate closely

Because 50 many people have ]
averindulged on readily z avallable :

credtf pamcular[y on credlf

| Soneda Number o a0s-
...... ' ' Consumer 76,278 o +27%

. Business 5,794 ’ —6.6%
S Total 8n072 . oo
“THEGLOBEANDMAL, . ) k

cards ~ if rates go up there could
be a spate of bankrupicies, he
said.

“Everyone is overextended and
it won't take that much of an in-
crease in the inferest rate fo puta
whale lot of people, and there-
fore a whole lot of businesses, in
trouble,”

W Richard Blackwell




